I
The principle of subsidiarity-better put: of subsidiary responsibility-is (i) a development of the Aristotelean political science/theory, and (ii) drawing on but going well beyond Aristotle's critique of Plato's communism. But, properly understood, it (iii) entails a rejection of a key tenet of Aristotle's own political theory.
The principle has a sense and content that I tried to sum up in Natural Law and Natural Rights:
[T]he principle is one of justice. It affirms that the proper function of association is to help the participants in the association to help themselves or, more precisely, to constitute themselves through the individual initiatives of choosing commitments (including commitments to friendship and other forms of association) and of realizing these commitments through personal inventiveness and effort in projects (many of which will, of course, be co-operative in execution and even communal in purpose). And since in large organizations the process of decision-making is more remote from the initiative of most of those many members who will carry out the decision, the same principle requires that larger associations should not assume functions which can be performed efficiently by smaller associations. 1 So "subsidiarity" is shorthand for "the principle of subsidiarity," which in turn is shorthand for "the principle of subsidiary function/responsibility," shorthand for the principle that it is unjust for a higher 2 authority to usurp the self-governing authority that lower authorities, acting in the service of their own members (groups and persons), rightly have over those members. This requirement of justice is not one of the exceptionless negative moral norms, picking out a kind of act that (a) ought always to be excluded from deliberation and choice, and (b) can be identified by reference to its object (specific intention) without reliance on other moral judgments. Rather, this is a principle of justice that, in its application to intentions and circumstances, takes its place within a matrix of other moral judgments 3 about what is required to do justice to those whose wellbeing will be affected by action or inaction in those circumstances. Its force, therefore, is substantial but presumptive and defeasible. Even in relation to non-instrumental groups such as families and religious associations, the principle excludes neither regulation by state law nor the assumption of strong internal managerial functions for the prevention of concrete injustices to vulnerable members or to third parties. It does exclude a policy or aim of assuming such control and managerial direction as the "default" (presumption). 4 (i) We can see the rationale of the principle's proto-emergence as a development of Aristotelean political theory, in the prologue to Aquinas's commentary on Aristotle's Nicomachean Ethics. Using Latin synonyms for subsidium (help, assistance), Aquinas says in para. 4:
Because one (each of us) is by nature a social animal needing for one's life many things one cannot get for oneself if alone, one is naturally a part of a group that furnishes one help [auxilium] to live well. One needs this help in two respects. First, to have the just as it is wrong to withdraw from the individual and commit to a group what private initiative and effort can accomplish, so too it is a wrong . . . for a larger and higher association to arrogate to itself functions which can be performed efficiently by smaller and lower associations. This is a fixed, unchanged and most weighty principle of moral philosophy. . . . Of its very nature the true aim of all social activity should be to help [subsidium afferre] members of a social body, and never to destroy or absorb them.
I added: "Later pronouncements of the Roman Catholic authorities have applied the principle to relationships of production in the economy (1961, 1967) , to world political order (1963) and world economic order (1965) , to the relationships between families, schools, and the state (1965), to the ecclesiastical community (1969), and to politics at all levels (1971) ." See also n. 27 below.
2 In this context, "higher" and "greater" are to be understood as in the service of-as means to the flourishing of-"lower" and "lesser," of which some are substantive (individual-persons) or associational (nuclear familial) ends in themselves, and others are [= can and should be] associations of a worth as means equal or greater to that of the associations higher/greater in coercive authority and responsibility.
3 Signaled in the foregoing statement of the principle by the word "usurp. necessaries without which no-one can subsist and get through the present life; and for this, one is helped (auxiliatur] by the domestic group of which one is a part. For one is indebted to one's parents for one's generation, nourishment and instruction. Likewise individuals, as family members, help [iuvant] one another to procure the necessities of life. From the group of which one is a part, one receives help In another way, towards a more complete sufficiency for life; namely, that one may not only live but live well, having everything sufficient for living; and in this way one is helped [auxiliatur] by the civic group of which one is a member, not only in regard to bodily needs-as, in the political community, there certainly are many crafts which a single household cannot provide-but also in regard to right conduct [moralia], inasmuch as public authority restrains with fear of punishment recalcitrant young people whom paternal admonition is not able to correct.
Such reasoning from needs is a primary key to Aristotelean method in the theory of human affairs, 5 and is operative in the explanation of subsidiarity offered in Natural Law and Natural Rights:
What is the source of this principle? I touched on it when I discussed the 'experience machine'. . . 6 Human good requires not only that one receive and experience benefits or desirable states; it requires that one do certain things, that one should act, with integrity and authenticity; if one can obtain the desirable objects and experiences through one's own action, so much the better. Only in action (in the broad sense that includes the investigation and contemplation of truth) does one fully participate in human goods. One cannot-no one can-spend all one's time, in all one's associations, leading and taking initiatives; but anyone who is never more than a cog in big wheels turned by others is denied participation in an important aspect of human well-being. 7 All this is at least implicit in Aristotle's own reflections on human nature, reflections most fully developed in his practical-theoretical treatise on what is needed for human flourishing, the Nicomachean Ethics. Indeed, the taproot of the principle of subsidiarity can be said 8 to be implicit in Aristotle's distinction between practical reasonableness (phronesis) and technical ability (techne) (in other words, between "doing something" and "making something"): "making aims at an end distinct from the act of making, whereas in doing the end cannot be other than the act itself: doing well is in itself the end." 9 More vivid perhaps is Cicero: "[Practical] wisdom is not like seamanship or medicine, but like the arts of acting and of dancing-for its end, being the actual exercise of the art, is contained within the art and is not something extraneous to it." 10 And of course, living a life (and shaping a character) by choice and self-direction matters more than play-acting or the dance. 5 See a working out of this in John Finnis, "The Nature of Law" in Cambridge Companion to the Philosophy of Law, ed. John Tasioulas (Cambridge, Cambridge University Press, forthcoming 2017).
6 See NLNR, 95-6. 7 NLNR, 147. 8 As NLNR, 197 says. 9 Nicomachean Ethics 6.4: 1140b3-6; see also 2.4: 1105a32. On this intransitivity of morally significant (good or bad) choice, see Finnis, Fundamental of Ethics (Oxford and Georgetown: Oxford University Press and Georgetown University Press, 1983), 138-42, 152-3. 10 De Finibus 2.7.24.
(ii) A more immediate context of the principle's implicit emergence is, perhaps, Aristotle's critique of Plato's proposal in the Republic that it would be good to have a sharing of wives and children, and of goods and possessions:
So Aristotle had to begin his Politics with some reminders. Friendship is nothing if it is not willing the good of one's friend, committing oneself to helping in one's friend's self-constituting participation in any or all of the basic aspects of human flourishing. In the first place, then, there will be no friendship if there is no commitment, and to commit oneself is, in this finite life, to turn aside from an inexhaustible multitude of alternative commitments that one might have made. In the second place, one can give nothing to a friend unless one has something of one's own to give. . . . Only a family or quasi-family can build up over time that common stock . . . which each member holds at the others' disposal, and which . . . constitutes an incomparably fine thing for a friend to give or receive. . . . Plato's proposal, made in the name of friendship, is tantamount to a drastic dilution, 'watering-down', 11 of friendship-a radical emaciation of a basic aspect of human well-being. . . . Still, as Aristotle also points out, if the family is thus to contribute to this growth of its members in freedom, friendship, and all-round good, it must be liberated from the requirement of unremitting toil by all its members for material necessities. Things will be better for everyone if there is a division of labour between families, specialization, technology, joint or co-operative enterprises in production and marketing, a market and a medium of exchange, in short, an economy that is more than domestic. And the same goes for the other goods participated in by the family. The resources not only of material goods and of technology, but also of language, of knowledge, of aesthetic experience, of interpersonal concern and religious aspiration, are all more ample than any family can mediate to its members by itself. Hence, the members of a family will flourish more fully if, without dissolving their family, they enter into a whole network of associations with their neighbours. Aristotle speaks of this level of associations as essentially the community of neighbourhood. But neighbourhood need not be merely geographical. 12 11 Politics 2.1: 1262bl7. 12 NLNR, 144-6. Russell Hittinger helpfully summarises the relevant points made in Aquinas's commentary on Aristotle:
(1) that although polity has a divine-like dignity, it is not socially homogeneous [includit omnes alia communitates, ad lib. 1 1.1 n. 3]; (2) that the diversity contained in polity cannot be reduced to quantity [quia differentia quae est secundum magis et minus non diversificat speciem, ad lib. We get closer to the core of subsidiarity when we reflect that, just as the dissolution of family and property would water down human friendship, so the complete absorption by the family of its members would radically emaciate their personal freedom and authenticity, which also are basic aspects of human fullbeing. The justification for the family, for its contractual or quasi-contractual permanence and exclusiveness, for its possessiveness and its possessions, presupposes that each member of the family is to be enabled by family life and support to grow in self-possession (of which self-giving in friendship is one basic aspect).
So subsidiarity is a development of Aristotelean practical reasonableness and of its theory. (iii) Yet the subsidiarity principle also rejects, or at least disambiguates, radically, a cardinal principle of Aristotle's Politics, formulated near the beginning of the work in these terms:
Because it is the completion of associations existing by nature, every polis exists by nature, having itself the same quality as the earlier associations from which it grew. It is the end or consummation to which those associations move, and the "nature" of things consists in their end or consummation. . . . Again, the end or final cause is the best. Now self-sufficiency [autarkeia] [which it is the object of the state to bring about] is the end, and so the best. 13 What the principle of subsidiarity both emerges from and points to is a conception of the political community's common good as a wellbeing in which is included-and not merely as a means to any such end as the autarkeia of the whole-the flourishing of individuals and families and their appropriate associations.
Common good is fundamentally the good of individuals (an aspect of whose good is friendship lived out in community, that is, in groups or communities each of which has its common good). Common good, which is the object of all justice and which all reasonable life in community must respect and favor, is not to be confused with the common stock (bona communia), or the common enterprises, that are among the means of realizing common good. Common enterprises and the exploitation and creation of a common stock of assets are alike for common good because they are for the benefit of the individual members of the community to which they pertain: talk about benefiting "the community" is no more than a shorthand (not without dangers) for benefiting the members of that community. The fundamental task of practical reasonableness is self-constitution or self-possession; inner integrity of character and outer authenticity of action are aspects of the basic good of practical reasonableness, as are freedom from the automatism of habit and from subjection to unintegrated impulses and compulsions; even friendship, in its ordinary sense, and the intense community of family require and entail a certain specialization and limitation of one's attentions; in short, no common enterprise can itself bring about the all-round flourishing of any individual. An attempt, for the sake of the common good, to absorb the individual altogether into common enterprises would thus be disastrous for the common good, however much the common enterprises might prosper. 14 Against Aristotle's ambiguous "self-sufficiency" of the political community, we should therefore hold that common enterprises are to be regarded, and practically conducted, not as ends in themselves but as means of assistance, as ways of helping individuals to "help themselves" or, more precisely, to constitute themselves. And in all those fields of activity, including economic activity, where individuals, or families, or other relatively small groups, can help themselves by their own private efforts and initiatives without thereby injuring (either by act or omission) the common good, they are entitled in justice to be allowed to do so, and it is unjust to require them to sacrifice their private initiative by demanding that they participate instead in a public enterprise. It remains unjust even if the material dividend they receive from the public enterprise is as great as or even somewhat greater than the material product of their own private efforts would have been. The principle of subsidiarity is a principle of justice. 15 To mark his advance over Aristotle's political theory, Aquinas deploys the concept of public good, which I expound in a whole chapter of Aquinas: Moral, Political, and Legal Theory (1998). A summary paragraph:
Public good is a part or aspect of the all-inclusive common good. It is the part which provides an indispensable context and support for those parts or aspects of the common good which are private (especially individual and familial good). It thus supplements, subserves, and supervises those private aspects, but without superseding them, and without taking overall charge of, or responsibility for them. "Neither in one's whole being nor in one's belongings is one subordinate to the political community." 16 And here we may add Aquinas's partial anticipation of the principle of subsidiarity: 17 "it is contrary to the proper character of the state's government (contra rationem gubernationis Personality and Moral Personality." Here is his translation of the declaration of the revolutionary assembly on 18 August 1792: "A State that is truly free ought not to suffer within its bosom any corporation, not even such as, being dedicated to public instruction, have merited well of the country." Maitland adds: "It is always best to begin with France, and there, I take it, we may see the pulverising, macadamising tendency in all its glory, working from century to century, reducing to impotence, and then to nullity, all that intervenes between Man and the State." 19 Maitland saw Roman Law as a potent cause of this tendency long before the doctrinal excesses of the Revolution, and traced the vitality and reality of unincorporated, voluntary associations in English civic life to English law's evasion of the Roman law idea of the corporation as depending for its existence on the sovereign's grant-the primary vehicle of this evasion being the trust, eluding the Roman law's insistence that what is not Property must be Obligation (essentially, contract).
English political thought about these matters, in the era into which Maitland was born in 1850, can be seen to advantage in Mill's Principles of Political Economy (1848):
The true reasons in favour of leaving to voluntary associations all such things as they are competent to perform would exist in equal strength if it were certain that the work itself would be as well or better done by public officers. These reasons have been already pointed out: the mischief of overloading the chief functionaries of government with demands on their attention, and diverting them from duties which they alone can discharge, to objects which can be sufficiently well attained without them; the danger of unnecessarily swelling the direct power and indirect influence of government, and multiplying occasions of collision between its agents and private citizens; and the inexpediency of concentrating in a dominant bureaucracy all the skill and experience in the management of large interests, and all the power of organized action, existing in the community; a practice which keeps the citizens in a relation to the government like that of children to their guardians, and is a main cause of the inferior capacity for political life which has hitherto characterized the over-governed countries of the Continent, whether with or without the forms of representative government. But although, for these reasons, most things which are likely to be even tolerably done by voluntary associations should, generally speaking, be left to them; it does not follow that the manner in which those associations perform their work should be entirely uncontrolled by the government. 20 And here Mill turns to consider quasi-monopolies such as water or gas suppliers, and railways, regulation of maximum hours of labor, and so forth.
Earlier in the same decade, Luigi Taparelli 25 He takes his neologism ipotattico from the Greek hypo-taxis [under-placed], which approximates to the Latin word sub-sidium for the third, reserve line of troops in the order of battle or, more generally, the auxiliary force(s)-and thus by extension a word for support, aid, assistance, protection, etc. 26 So Rerum Novarum says the state should respect the individual's antecedent right to marry, uphold the family's rights to own property, and treat the child below the age of reason as neither autonomous nor a ward of the state but as part of the family (paras. 12-14). And trade unions, like other private associations, have the same kind of right to be formed and exist under their own direction as the state does (paras. 48-52). In each case, the state's authority and responsibility to step in and exercise any kind of direction within the association is exceptional, and is predicated on some collapse or some abuse of right within the family or other association.
A century later, John Paul II's 1991 encyclical Centesimus Annus, citing Pius XI's Quadragesimo Anno (1931), states "the principle of subsidiarity" thus: a community of a higher order should not interfere in the internal life of a community of a lower order, depriving the latter of its functions, but rather should support [sustentare] it in case of need, and help [adiuvare] to coordinate its activity with the activities of the rest of society, always with a view to the common good. 27 The Treaty on European Union done at Maastricht in 1992 introduced an article on subsidiarity, which in its present form (Lisbon, 2009) states in art. 5: 5.3: Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union shall act only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level.
